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to the end sought, namely, the destruction of federal rights by the curtailment of 
the proper jurisdiction of the federal courts. 

Constitutional Law — Illegal Contracts — Clayton Act.— The complainant cor- 
poration sells acetylene gas in tanks under an agreement whereby it retains title 
to the tanks, exchanging filled tanks for those exhausted, without charge except 
for the contents. The defendant induced the complainant's customers to have the 
tanks refilled by the defendant in violation of their contract with the complainant. 
In a proceeding to restrain the defendant from so acting, the defendant contended 
that the complainant's contracts were in violation of the Clayton Act. Held, in- 
junction granted. Auto Acetylene Light Co. v. Prest-O-Lite Co. (C. C. A. 6th 
Cir. 1921) 276 Fed. 537. 

The Clayton Act applies only to sales and leases. Curtis Pub. Co. v. Federal 
Trade Commission (C. C. A. 1921) 270 Fed. 881. Under the Act it is illegal to 
lease goods or supplies on condition that the lessee shall not use supplies of a com- 
petitor of the lessor. (1914) 38 Stat. 730, U. S. Comp. Stat. (1916) § 8835c; 
United States v. United Shoe Machinery Co. (D. C. 1920) 264 Fed. 138. The 
violation complained of was the alleged lease of the tanks with such a condition 
imposed. But allowing the customer to retain the containers merely as a method 
of conveying the gas to the customer is not a lease of the tanks. See Prest-O-Lite 
Co. v. Ray (1917) 220 N. Y. 522, 527, 116 N. E. 350. Even if a lease provides that 
only the lessor's supplies shall be used in connection with it, where keen competi- 
tion nevertheless flourishes, the Clayton Act is not violated. See Can field Oil Co. 
v. Federal Trade Commission (C. C. A. 1921) 274 Fed. 571, 573. The holding of 
the court in the instant case is correct on both grounds. The transactions did not 
disclose a lease of the tanks, so that the Clayton Act has no application. Further- 
more, if there were a lease, the restrictions while within the words of the Act, are 
outside its spirit as their observance does not sufficiently tend to create a monopoly. 

Corporations— Fraud in Inducing Subscriptions. — In an action by a corporation 
to collect a stock subscription, the defendant excepted to a refusal to charge, inter 
alia, that if the defendant was induced to sign the subscription list by false and 
fraudulent representations of Stemmler, a co-subscriber, to the effect that the 
defendant's name would be scratched off as soon as it had served the purpose of 
enabling organization, and if Stemmler later became a director and officer of the 
corporation, the corporation was affected with notice of the fraud and could not 
recover. Held, for the plaintiff; exception overruled, because knowledge of a 
director is not knowledge of the corporation. Myrtle Point Mill & Lumber Co 
v. Clarke (Ore. 1922) 203 Pac. 588. 

The requested charge was defective in not conclusively specifying Stemmler 
as a promoter or subscription agent. He might have been an officious party mak- 
ing representations which could not have been charged to the corporation. See 
Canal Bank v. Holland (1850) 5 La. *363, *365. The charge, however, readily 
lends itself to the interpretation that Stemmler was acting as promoter in securing 
subscriptions to the corporation, and the court might well have founded their de- 
cision more solidly on the merits although treating him as such. Cf. The Tele- 
graph v. Loetscher (1904) 127 Iowa 383, 101 N. W. 773. Where an unauthorized 
agent secures subscriptions for an existing corporation which ratifies and accepts 
the benefits thereof, the agent's fraud in inducing the contract is a good defense 
although the corporation is ignorant of the fraud. Owens v. Boyd Land Co. 
(1898) 95 Va. 560, 28 S. E. 950. By the weight of authority the same rule is 
extended to subscriptions induced by a promoter's fraud prior to incorporation, 
even though technically there is no principal then existent, and such fraud will be 
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ground for defense at law or rescission in equity unless creditor's rights intervene. 
Anderson v. Scott (1900) 70 N. H. 350, 47 Atl. 607; Cator v. Commonwealth Co. 
(Tex. Com. App. 1919) 216 S. W. 140; Rhodes v. Banking Trust Co. (1919) 125 
Va. 320, 99 S. E. 673; contra, Oldham v. Mt. Sterling Co. (1898) 103 Ky. 529, 45 
S. W. 779; Gress v. Knight (1910) 135 Ga. 60, 68 S. E. 834 (creditors' rights); 
Morrisey v. Williams (1914) 74 W. Va. 636, 82 S. E. 509 (creditor's rights). 
But the instant case is sustainable on the ground that such secret agreements are 
contrary to public policy. A subscriber is estopped to set up such an agreement 
where, as here, his subscription may have induced others to subscribe. Maries Co. 
v. Stulb (1906) 215 Pa. St. 91, 64 Atl. 431. The defendant cannot assert his own 
participation in an unlawful arrangement which was intended as a false repre- 
sentation to the public that the corporation was being regularly organized. Cf. 
Greater Pittsburg Co. v. Riley (1904) 210 Pa. St. 283, 59 Atl. 1068. 

Criminal Law— Acquittal of Another Crime as Bar to Subsequent Indict- 
ment tor Perjury. — As. a result of testimony given in his own behalf, the de- 
fendant was acquitted of the crime of having received stolen goods. On the 
basis of this testimony he was indicted and convicted of perjury. On writ of 
error, claiming the former acquittal as a bar, held, conviction affirmed. People 
v. Niles (111. 1921) 133 N. E. 252. 

An early case under analogous circumstances held that a jury's finding of 
facts in the first prosecution made those facts res judicata in the subsequent prose- 
cution for perjury. United States v. Butler (D. C. 1889) 38 Fed. 498. Courts 
in later cases refused to follow this doctrine. McDaniel v. Slate (1915) 13 Ala. 
App. 318, 69 So. 351 ; State v. Carey , (1902) 159 Ind. 504, 65 N. E. 527. Since the 
crimes are different the question of double jeopardy is not involved. United 
States v. Butler, supra. But the facts upon which the acquittal was based at the 
first trial are included among those which must be proved on the trial for per- 
jury. Thus it would seem a typical case for the application of the doctrine of res 
judicata. But in criminal cases, unlike civil actions, a verdict for the defendant 
cannot be set aside because obtained by fraud; therefore the application of the 
doctrine of res judicata to these cases would have the effect of placing a premium 
upon false testimony. See Allen v. United States (C. C. A. 1912) 194 Fed. 664, 
666; Teague v. Commonwealth (1916) 172 Ky. 665, 671, 189 S. W. 908. There can 
be no doubt as to the soundness of the policy which inspires the majority of the 
courts, as in the instant case, to sustain the subsequent conviction. 

Criminal Law— Venue— N. Y. Code of Criminal Procedure § 134.— The defend- 
ant bought wood alcohol in Kings County and took it to New York County where 
he adulterated it. He sold it to X as whiskey and it found its way into Massachu- 
setts where one K drank it and died. The defendant was convicted of man- 
slaughter in Kings County, there being a statute that provides "when a crime is 
committed partly in one county and partly in another, or the acts or effects thereof, 
constituting or requisite to the consummation of the offense, occur in two or 
more counties, the jurisdiction is in either county." N. Y. Code Crim. Proc. § 134. 
On appeal, held, conviction affirmed. People v. Licensiata (App. Div. 2d Dept. 
1921) 191 N. Y. Supp. 619. 

At common law the venue for trial is the county where the crime is com- 
mitted. The question then arises, whether under § 134 the defendant is indictable 
in Kings County. Broadly interpreted, the words "requisite to the consummation," 
might be construed to include all acts but for which the crime would not have 
occurred. An argument for this view would be, that, as the question is merely 
procedural, the crime being conceded, it should be indictable where any prepara- 



